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Chapter 7 – Comments and Correspondence 

 
This chapter includes a summary of comments received during the public review period for the 
Environmental Assessment.  Letters received are presented in their entirety with responses from 
the FHWA following the letter, where appropriate.
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Summary of Public Comments 

 

Comment From Comment 
Number 

 
Comment 

  

 
FHWA’s Response  

Dennis and Nancy 
Kurtz, Louis Kraft 1 Highway 20 should be built as a road and a dike in 

Zones 2 and 3.   

Constructing ND 20 in Zone 3 as a dike (dam) near Spring 
Lake was considered but eliminated for reasons discussed in 
the EA.  In Zone 2, advantages and disadvantages of building 
ND 20 as a dike (dam) will be considered during the selection 
of the preferred alternative. 

Jacqueline Nelson, Judy 
Geske, David and Kim 
Brown, Duane T. 
Nelson, Joan Belgarde, 
Arne Berg 

2 Choices Preferred: Alternatives 1-A, 2-D, 3-A, 4-B. Comment noted. 

Richard Yankton, 
Dennis Kurtz, Joe and 
Joan Davis, Roger 
Skadsem 

3 

Specific comments regarding alignment shifts to better 
accommodate local problems or conditions.  Examples 
include a shift in the alignment of a dam to avoid the 
reconstruction of an intersection, or the shift in a dam 
alignment to allow for better use of remaining private 
land. 

FHWA will include a commitment that these site-specific 
concerns are evaluated during final design. 

Bonita Morin, Michael 
Lunak 4 Concerns that any gaps in funding will have to be 

absorbed by the Tribe 

Funding shortfalls can be identified by the project 
development team.  Although FHWA will mitigate for direct 
impacts of the project, there may be some collateral costs that 
will have to be borne by the Tribe.  However, these costs will 
be far less than those under the "No Action" alternative. 

Dennis and Nancy 
Kurtz 5 Request to clean out Toulna Coulee and put in 

spillway. 

Changes to Toulna Coulee are outside of the scope of this 
project.  This was an alternative considered, but dismissed 
from further analysis in the EA. 
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Comment From Comment 
Number 

 
Comment 

  

 
FHWA’s Response  

Deborah Morin 6 

Where did the money come from for the massive dike 
around Devils Lake?  The long range planning must 
not have seen the harm to the reservation that would 
result.  Two task forces are too many.  Why haven't 
senators come up with more money yet? 

The money for the levee system in Devils Lake was allocated 
by Congress to the U.S. Corps of Engineers.  The remainder 
of the comments are outside the ability of the FHWA to 
address or are beyond the scope of this project. 

Bonita Morin 7 
Depending on the alternative selected, concern would 
focus on the SouthEast shore and reservation 
"boundaries" 

The effects of rising Lake waters on tribal lands outside of the 
project area are outside the scope of this project. 

Bonita Morin 8 

Does SAFETEA-LU Section 1937 diminish the 
opportunity for the tribe to apply for FEMA funds?  If 
not, why not stated in legislation.  This should be 
clarified specifically. 

The Section 1937 funds are separate from the legislation that 
authorizes FEMA's programs. FHWA will clarify this in the 
EA. 

Bonita Morin 9 

Can a report from a similar situation be provided for 
review?  What other areas have been impacted by 
rising lake waters and what was the outcome?  What 
will the long term outcome of this project be? 

The Devils Lake situation is unique in American history.  The 
Great Salt Lake flooded, but pumps were installed and the wet 
cycle stopped.  We are unable to completely predict the long-
term outcome of the present situation. 

Jerry Ratzlaff 10 

Concerned about effects to water table in the case of 
equalization.  Basements may experience water 
problems.  Standing water would be insect breeding 
grounds.  Neighborhood infrastructure would also need 
to be relocated. 

The effects of groundwater are not fully known at this time, 
due to the complexity and speculative nature of predicting 
effects.  However, FHWA will mitigate for any direct effects 
of the project.  If residents encounter problems with basement 
flooding, FHWA will work with the partner agencies to 
determine if the problems are a direct result of the project.  
FHWA will mitigate for any direct effects of the project 
within the guidelines of the Uniform Act.  There may be 
locations of standing water, this is a problem throughout the 
Devils Lake area.  Any of the build alternatives will have less 
standing water than the No Action alternative.  The project 
will also include the relocation of neighborhood infrastructure 
directly affected by the project. 
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          FHWA’s response to Mr. Greene’s comments: 
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Responses to Spirit Lake Nation Tribal Council Comments 
 
(Responses are italicized, FHWA added numbers to the comments for ease of review.) 
 
1. Requests an extension to the comment period of additional 45 days to allow the Tribe and the 
public additional time to review the EA and provide comment and for FHWA-FLH to provide to 
the Tribe and the public information that is needed in order to fully evaluate the project 
alternatives. 
 
The comment period was extended as requested to January 28th.  District meetings were held 
January 19th (Mission District) and 20th (Wood Lake District) to provide tribal members an 
opportunity to hear more about the project, to ask questions, and to offer input. The meetings 
were formally recorded by a court reporter.  Copies of the meeting transcripts were sent to 
Tribal representatives. 
 
2. Tribe supports objectives of the RAADs project - to improve capacity of certain roads to 
protect property and communities from the rising water of Devils Lake and Stump Lake.  
However, it is critical that the project be well planned, and they believe that additional study of 
the project alternatives is needed. 
 
FHWA initiated conference calls with the Tribe on January 9th and February 1st to clarify this 
comment.  The additional studies were identified as those requested by the Tribal Health 
Department.   
 
3. Tribe Comment 1.  EA omits detailed trust acreage lost in Zones 1, 2 & 3 including valuation 
of the property and potential income lost by inundation in the impacted areas within Zones 1, 2, 
and 3.  
 
The EA, beginning on page 98, includes detailed quantity estimates for Tribal Trust and Allotted 
Trust property impacted by right-of-way for Zones 1, 2 and 3 as well as information regarding 
Trust acreage potentially inundated by equalization in Zones 1 and 3.  Tables 3-15 and 3-16 
specifically analyze Tribal Trust and Allotted Trust.  Trust assets by Tribal Trust and Allotted 
Trust are also included in the Land Use and Ownership section beginning on page 81 and 
include tables 3-8, 3-9, 3-10, and 3-11. 
 
It is correct that the EA does not include a detailed cost comparison of the Tribal and Allotted 
Trust acreage. Table 3-4 in the EA provides only a summary of costs for each build alternative.  
FHWA does not agree that inclusion of specific property cost information within the EA is 
appropriate.  Regulations require that the EA complete a general evaluation of property costs to 
avoid improper selection of alternatives.  The Executive Committee (EC), at their October 5, 
2007 meeting, agreed to evaluate the alternatives on a lowest to highest basis, i.e. the 
alternatives with the fewest property impacts were identified as best meeting that evaluation 
category.  It is anticipated that if new values were provided that the alternatives currently 
identified as “preferred” for the “ROW” and “Property Relocated” evaluation criteria would 
not change.  Property value estimates of $350 per acre and $150,000 per residence relocation 
used in the EA were supplied by the BIA and were based on the Phase I project appraised land 
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values and past relocations completed by the BIA. Since this data is relatively current it is not 
expected to change drastically. 
 
Also, after the environmental process has been completed and a preferred alternative has been 
selected, the BIA and the Tribe will be leading the acquisition process, which includes 
appraisals.  The appraisals will provide the Tribe the detailed information (e.g. valuation of the 
property, lost lease income, cost to cure, relocation benefits, etc.) being requested for each 
property directly impacted by the proposed project. 
 
4. Tribe Comment 2. Table 3-3 on page 59 references "SLN trust assets (acres)" impacted to the 
elevation of 1449 feet elevation. The trust assets should have been broken down to separate 
Tribal and Individual trust acreage.  
 
Table will be edited to reflect change. Table 3-3 is a summary table and it was not intended to be 
independent.  Please note the detailed information regarding Tribal Assets available in tables 3-
8, 3-9, 3-10, 3-11, 3-15, and 3-16.  
 
5. Tribe Comment 3. The Tribal Council Update meeting on December 4, 2007 should have 
been recorded with comments and made a part of the record as it was a part of the EA.  
 
FHWA did not receive any prior requests to record meetings with the Tribal Council.   It is not 
usual practice for FHWA to formally record meetings/consultations held with project partners.  
As a part of standard practice, FHWA did complete meeting notes for the December 4th meeting 
and distributed them to the Tribal Council.  FHWA did agree to provide a court recorder for the 
district meetings and the Tribal Council meeting held March 11th. 
 
The Tribe and FHWA agreed that Tribal Council meetings in the future did not need to be 
formally recorded.  FHWA would complete the meeting notes and provide them to the Tribe.  The 
Tribe would be responsible for reviewing them and providing any edits. 
 
6. Tribe Comment 4.  Zone 4 valuation for estimated costs did not include the proposed 
perimeter levees although the same estimated costs were included in Zones 2 and 3.  This 
disparity needs to be addressed as it should not exist within the EA.  
 
Costs for the perimeter levees were not included in the analysis because the levees are not a part 
of this project, unlike in the other zones.  They will be part of the City or County levee system 
and will be funded, designed, and constructed by others, as described beginning on page 37 of 
the EA.  The levees were included in Figure 2-13 to highlight the potential need for future 
planning for these levees.  The EA will be edited to include these costs per the SLN request.  The 
perimeter levees are estimated to cost $1.4 million and the addition of these costs does not 
change the standing of this alternative according to the cost evaluation criteria, i.e. it is still the 
least expensive alternative. 
 
7. Tribe Comment 5.  A determination of acres impacted within Zones 2 and 3 specific to trust 
acres and broken down by category for Tribal Trust and Individual Trust is not identified with 
the EA. Omission and lack of consultation needs to be rectified.  
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The EA contains a discussion of impacts to Trust assets beginning on page 98.  Tables 3-15 and 
3-16 specifically analyze Tribal Trust and Allotted Trust.  Trust assets by Tribal Trust and 
Allotted Trust are also included in the Land Use and Ownership section beginning on page 81 
and include tables 3-8, 3-9, 3-10, and 3-11. 
 
8. Tribe Comment 6.  St. Michael Interior has previously been identified as currently protected 
area within the St. Michael District. The EA changes the St. Michael Interior definition and 
confuses the local community.  
 
The FHWA and the Tribe agreed to change the term "St. Michael Interior" to read "Commonly 
Protected Area" throughout the EA. 
 
Tribe Comment 7.  FHWA-FLH failed to fulfill the fundamental and long standing legal 
requirements as "Trustee."  Fundamental legal requirements were either not addressed or 
inadequately addressed including, but not limited to:  
 
9. Failures in the consultation process 
 
Title 25 §170.100 CFR describes consultation as “government-to-government communication in 
a timely manner by all parties about a proposed or contemplated decision in order to: (1) Secure 
meaningful tribal input and involvement in the decision-making process; and (2) Advise the tribe 
of the final decision and provide an explanation.”  Consultation is generally used when the tribe 
and the Federal agency have different goals.  Collaboration, on the other hand, is defined such 
that “all parties involved in carrying out planning and project development work together in a 
timely manner to achieve a common objective.”  It is used when the tribe and the agency have 
shared interests and goals, as on this project 
 
The FHWA believes that it has consulted with SLN regarding the project. In fact because the 
Tribe is a project partner, FHWA believes the consultation has been a collaborative process.  
The Tribe has been represented at almost all of the project meetings throughout the project 
development process.  However, based on comments received on the EA it is evident that some of 
the representatives from the Tribe that should have been included in the development of the 
project were not. 
 
The Tribe and FHWA agreed to continue with consultation as it has been occurring, specifically 
in Project Delivery Team and Executive Committee meetings.  The SLN, BIA, and FHWA will 
consult regarding meetings with tribal members as the process proceeds.  This may include 
personal meetings, District meetings, or informational mailings.  Meetings will be scheduled 
through the Tribal Secretary, who will contact the Tribal Representatives.  The Tribal Secretary 
will also serve as the point of contact for information distribution. 
 
10. Failures to appraise impacted trust property 
 
As discussed in more detail under item 3 the appraisal of property does not typically occur until 
after NEPA is complete. This means that a preferred alternative has been selected and final 
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design has been developed to level that accurate impacts can be determined.  The FHWA is not 
aware of any specific trust responsibility which requires appraisals during the environmental 
process.  The FHWA provided the Tribe with a detailed cost estimate for estimated Tribal and 
Allotted Trust impacts based on values provided by the BIA. 
 
The Tribe and FHWA agreed that detailed appraisal information does not need to be included in 
the EA and that estimated values may be used for the analysis of alternatives. 
 
11. Failure to address income potential for trust property 
 
The FHWA provided the Tribe a list of current income for each Trust property that may be 
affected on all proposed alternatives. The Tribe and FHWA agreed that this information was not 
required to be included in the EA and that income potential will be considered as a part of the 
appraisal process. 
 
12. Failure to record consultation meetings 
 
FHWA did not receive any prior requests to record meetings with the Tribal Council.   It is not 
usual practice for FHWA to formally record meetings/consultation held with project partners.  
As a part of standard practice, FHWA did complete meeting notes for the December 4th meeting 
and distributed them to the Tribal Council.  FHWA did agree to provide a court recorder for the 
district meetings and the Tribal Council meeting held March 11th.  
 
The Tribe and FHWA agreed that Tribal Council meetings in the future did not need to be 
formally recorded.  FHWA would complete the meeting notes and provide them to the Tribe.  The 
Tribe would be responsible for reviewing them and providing any edits. 
 
13. Failure to include specific impacts to trust property 
 
The EA includes specific impacts to Trust assets beginning on pg. 98.  Tables 3-15 and 3-16 
specifically analyze Tribal Trust and Allotted Trust.  Trust assets by Tribal Trust and Allotted 
Trust are also included in the Land Use and Ownership section beginning on pg. 81 and include 
tables 3-8, 3-9, 3-10, and 3-11.  The FHWA did not receive any comments regarding the impacts 
to trust property during the administrative EA review process from October 4, 2007 to October 
19, 2007.  
 
14. Failure to follow existing Federal Regulations and Laws 
 
FHWA clarified with the Tribe that this comment is related primarily to trust responsibilities. 
Please refer to responses related to trust responsibilities for responses to this comment.  
 
15. Failure to adequately address potential long term impacts 
 
The Tribe clarified that this comment was primarily related to groundwater, but also included 
the other impacts in comments from Tribal Health Department.  Please refer to the responses to 
the Tribal Health Department comments for responses to this comment.   
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16. Tribe Comment 8.  Potential "Buy-Out" of structures within the EA does not include 
impacted residences within Zone 2 although access may not be afforded as the Lake continues to 
rise.  A significant number of "Buy-Out's" are included however in Zone 4.  Regardless of 
elevation at or below 1449 feet, those residences in Zone 2 would be outside of the currently 
protected area (or outside potential future unprotected area in the event of a rise in water level) 
and continued access may not be afforded them.  A "Buy-Out' needs to be offered to them as 
well.  
 
First, FHWA would like to clarify the use of the term “buy-out”.  Impacts to each property will 
be evaluated based on the particular situation and the appraisals will reflect the proposed 
compensation. Evaluation of impacts of the project will occur on a case-by-case basis.    
Mitigation for impacts could range from restoration of access, to compensation for loss of a 
small portion of land, to compensation for the entire property.    
 
Secondly, the EA does not consider the inundation of the area behind existing levees in Zone 2 to 
be a direct effect of the project and therefore does not include this area in the direct effects 
discussion.  The existing levee system is currently providing protection and is not unsafe.  
Therefore, there was not reason to inundate that area under any of the alternatives that did not 
utilize the existing levee system.  The levees could remain in place until and unless the Lake 
rises.  The levees are owned by the Tribe and any future controlled inundation of the levees was 
not considered part of the project. 
 
17. The impacts to trust assets on the SLN are significant.  If the significant issues cannot be 
mitigated in a manner acceptable to the SLN, the SLN will be compelled to request that the BIA 
refer the issue to the CEQ. (Tribe Comment #9) 
 
FHWA has collaborated with both the SLN and the BIA since the inception of the project.  
FHWA hopes that this collaborative effort will continue and these issues can be resolved.  
However, FHWA recognizes that SLN reserves the right to request elevation of issues that it feels 
remain unresolved.
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Responses to Spirit Lake Nation Tribal Health Department Comments 
 
1. Impacts on hydrostatic pressure.  The EA does not contain information related to impacts of 
hydrostatic pressure.  It would take a lot of test holes to determine the hydrostatic pressure.  
Which agency is responsible for conducting these tests?  Underground water pressure has also 
impacted utilities. 
 
2. Impacts on surrounding homes and sewer system.  EA does not appear to address the 
equalization and the impact to surrounding homes near the shoreline due to the new weight of 
moved water resulting from the project. This must be identified as a potential impact and the EA 
needs to identify in advance what the possible cost to the Tribe may be for home relocation or 
replacement of failed sewer systems.  
 
FHWA has discussed items 1 and 2 with the Tribal Health Department.  Tribal Health clarified 
that this issue is related to the areas of equalization.  FHWA explained that even a detailed study 
would only provide general groundwater information and would not provide the detailed 
groundwater information requested by Tribal Health, i.e., down to an individual house level.  
Appendix C of the EA includes a memorandum from FHWA’s hydrologist on this issue. 
 
The Tribe and FHWA agreed this matter will be addressed in a Memorandum of Understanding 
between SLN and the FHWA.  The MOU will address the issue of impacts due to groundwater 
changes as a result of inundation.  FHWA will agree to mitigate for any impacts that are 
determined to be a direct effect of the project. The SLN and FHWA will Collaborate to determine 
if future impacts after equalization are a direct effect.  The Tribal Health Department will 
provide the FHWA with a list of homes that might be affected. 
 
3. Specific Information from the EA is missing or misleading.  1449 feet elevation should be 
shown on the maps.  Pictures of alternatives and schedule of values are shown at 1460-1468 feet.  
This was not clearly understood.  If Federal Agency is building at 1452 to 1455 in phases or 
stages then this should have been shown to the public so that we could comment. There are three 
impact map line numbers vital to the Tribe in order to evaluate impact to our Government, a line 
of 1449 the guaranteed federal pay number, a line of 1452-1455 the proposed phase II/initial 
stage build, and a 3rd line that shows ROW affect line.   
 
FHWA evaluated the 1460 Lake elevation to describe potential impacts for the completed 
project, as described on page 53 of the EA.  It is anticipated that the first stage of Phase 2 will be 
constructed to 1455 feet.  However, the actual project stage elevations are not currently known 
and are dependant upon available funding and design considerations.  In regards to the maps, 
we attempted to include more information on the EA maps and determined that the maps became 
too cluttered and were confusing when viewed at 8.5x11 or 8.5x14.  Inundation areas under 
equalization were included separately in Figures 3-11, 3-12, and 3-13 in an attempt to avoid 
confusion.  Additional information was included in Appendix E and F.  FHWA understands the 
Tribe’s need for more detailed maps and provided the Tribe and the BIA maps (hardcopy and 
electronic) that included multiple contour intervals and property ownership information to better 
visualize and identify impacts. 
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4. Impact to animal species.  EA report only discussed endangered/sensitive species of animals 
and impact to them. EA needs to address other animals such as coyotes (moving into housing 
areas), increased chances of bites, stings, and venom injuries and impacts to fish resources. EA 
does not contain sufficient information to fully assess environmental impacts that should be 
avoided to fully protect the environment.  There is no assessment of the risks to the ecosystem of 
the fish and wildlife.  Tribal members rely on fish and wildlife for subsistence. 
 
FHWA worked with USFWS and with ND Game and Fish regarding wildlife concerns.  FHWA 
and their contractor, ERO, made several attempts to contact the Tribal EPA regarding fish and 
wildlife concerns, but received no response.  The SLN identified that the appropriate contact 
would be the Tribal Fish and Wildlife Department.  FHWA sent a copy of the EA to that office 
following the 3-10-08 Tribal Council Meeting.  FHWA will include the Tribal Fish and Wildlife 
Department as a part of the project team.  The Devils Lake system is in a state of change, with 
new habitats being both created and destroyed by the rising waters.  These changes in habitat 
will result in ongoing changes to wildlife habitat use patterns.  Fishing in Devils Lake will likely 
continue to improve.  FHWA, in conjunction with USFWS and ND Game and Fish, determined 
that the impacts to wildlife and habitat as a result of the project are minimal compared to the 
changes going on in the system overall.  Additionally, all build alternatives have less long-term 
impact on terrestrial wildlife in terms of loss of habitat than the No-Action alternative.    
 
5. There is not an identified location of where disturbed wetlands would be relocated.  If it is 
within reservation, where and what is the environmental impact to the area. 
 
Wetland restoration areas have not yet been identified.  FHWA is currently investigating 
preliminary options and will discuss these areas with the Tribe.  The SLN stated that they would 
prefer that wetland impacts are mitigated within the SLN.  FHWA will include SLN in 
discussions with USFWS and USACE to approve wetland mitigation areas. 
 
6. Impact on Transportation and Safety.  The EA should address road safety issues presented the 
extreme elevation of the newly proposed raised roads of Phase 1 and 2.  For example safety road 
guards and markings for night travelers should be included. 
 
The PDT discussed this and recommended the number of delineators be increased in areas near 
water, as was done on Phase I, although all details will not be determined until final design.  On 
Phase 1 project delineators were in place every 200 feet and were offset on each side of the road 
so there was delineation every 100 feet.  New striping will also provide positive delineation.  The 
ND DOT confirmed they increased delineators spacing to every 1/10th mile on elevated sections 
of road. Clarence Green, Director of Tribal Roads, has agreed to review the Phase 1 design with 
tribal members.  The FHWA does not recommend guardrail in these sections due to concerns 
with drifting snow and subsequent icing.  Also, the final slopes for RAADs will be 4H:1V which 
are considered recoverable in conformance with the AASHTO Roadside Design Guide.  This 
means that a vehicle that leaves the road can get back on the road. 
 
7. Health department would like a copy of the proposed traffic relocation plan prior to the 
beginning of Construction for use by EMS, CHR, Patient Transport, and other health care 
providers for access planning. 
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The Tribal Roads Department and FHWA will provide the Tribal Health Department with a copy 
of the traffic relocation plan.  Standard contract requirements will provide for emergency access 
during construction. 
 
8. Impact on Traditional Herbs used for medicinal purposes.  The EA includes little mention of 
the impact to traditional plant life. 
 
FHWA and its contractor, ERO, made several attempts to contact the Tribe regarding important 
cultural properties, however Traditional Herbs were not identified.  SLN suggested asking tribal 
elders to identify important plant resources areas.  The FHWA, the BIA, or Tribal Roads 
Department will hold a meeting during final design with Tribal members to identify plants that 
are of concern.  The FHWA, the BIA, and the SLN will consult on appropriate mitigation.   
 
The Tribe and FHWA agreed this matter may be addressed in a Memorandum of Understanding.  
The MOU will address the issue of loss of traditional medicinal plants as a result the project.   
 
9. The EA is not concise and understandable.  Federal agencies must provide, "use of public 
documents that are concise and understandable." The EA should list out what will be lost to the 
tribe. 
 
FHWA recognizes that the proposed project is complicated and has done its best to provide a 
concise and understandable document.  FHWA provided an administrative draft of the EA to all 
partner agencies, including SLN, and specifically solicited comments throughout the process to 
improve clarity.  Impacts to the Tribe and Tribal resources are detailed throughout Chapter 3 of 
the EA.  The additional District Meetings held allowed the FHWA to provide additional 
information to the Tribe which provided a greater understanding of the impacts to the Tribe. 
 
10. Page 11 TERO and Business License needs correction and clarification. 
 
FHWA will consult with the Tribal Tax Department to ensure that tax and license information 
provided in the EA is accurate. 
 
11. There should be no fill borrow areas taken within a certain radius before the lake shoreline or 
near natural drainage areas, for the protection of our natural land barriers and our future. 
 
Limits on the acquisition of fill material will be coordinated with the localities.  No fill will be 
acquired below 1460 or in areas which could result in inundation of protected interior areas.  
The FHWA commits to facilitating discussions during final design with project team members to 
develop a borrow approval process for the project. 
 
12. The information reaching the community members in the impact zones has not been reached. 
 
A public scoping meeting was held on September 25, 2006.  The EA was made available on Nov. 
14, 2007.  Notice was put out in local flyers, newspapers, radio, and on local television of the EA 
availability.  Public hearings were held December 3rd and 4th at the SLN casino and the Lake 
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Region State College, respectively.   Potentially-affected homeowners were sent letters inviting 
them to an informational meeting on December 5th.  FHWA conducted district meetings January 
19th and 20th in a further attempt to relay information to community members.  Although FHWA 
is available to discuss any concerns or comments, communication within the tribal structure is 
beyond the responsibility and capability of FHWA and remains the responsibility of SLN.  The 
SLN and the FHWA discussed that direct mailings seemed to be the best method of 
communicating with tribal members. 
 
13. It is not clear whether comments on the alternatives should use the 1460-1468 or the 1452-55 
Phase 2 build line. 
 
Comments on the alternatives for any of the elevations were welcome during the public comment 
period. 
 
14. It appears there are homes within impacted zone areas not noted as impacted in this report 
(zone 3). 
 
FHWA worked with the PDT to identify homes potentially impacted.  The EA provides an 
estimate based on information known to date.  During final design actual residences impacted 
may differ from the estimate. The SLN and the FHWA verified the homes impacted.  Additionally, 
the appraisal process will identify any other structures to be impacted such as outbuildings. 
 
15. A Federal employee should be designated to continue collaborative efforts with the tribe and 
to keep the tribe informed of the project progress.  This person could serve as a liaison in the 
case of any problems with the project.  This person can also coordinate with other Federal 
agencies that work with the Tribe.  Tribal offices need to be kept appraised of the project so that 
they can budget and plan for effects to their resources. 
 
The FHWA has requested that the BIA contact can function in this capacity.  The SLN, the BIA, 
and the FHWA will also set up a team to review supplemental impacts.  The team can review 
maps and identify those portions of the project that are not eligible for FHWA funding. 
 
16.  Will roads that are not being worked on continue to be ineligible for federal funding?  What 
happens if the Lake rises rapidly as another portion of the project is being worked on?  Will there 
be funding to raise the RAAD quickly? 
 
In an emergency situation, ER money will be available to raise the roads, as long as the 
underlying RAADs problem is addressed subsequently.  If the road is not made safe at a later 
date, the funding will have to be reimbursed to the ER program. 
 
17. Collateral impacts, such as any damages to roads used for haul should be considered a part of 
the project and be mitigated. 
 
Road damage caused by construction operations will be mitigated by either the contractor or the 
implementing agency.  The Phase 1 project required the contractor to repair any roads damaged 
as a result of construction operations.  A statement to this effect was added to the EA. 
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18. Where will the monies for the additional O&M work come from?  If the BIA does not secure 
these funds, the Tribe may have to pick up the additional cost. 
 
Operations and Maintenance funding for the embankments is ineligible for funding by FHWA.   
The owners of the embankments will be responsible for O&M.  The BIA will own the 
embankments within the SLN and will be responsible for O&M. 
 
19. Tribal landowners should be prioritized for obtaining fill.  Prices paid to tribal members 
should be equal to that paid off-reservation. 
 
Acquisition of fill will be at the discretion of the contractor.  THE PDT has identified material 
sources for clay materials on Trust Land.  The implementing agency will provide information 
regarding the suitable sites for clay materials within the construction contract, however the 
Contractor can not be forced to use them. 
 
20. Proper lighting, signing, reflectors, guardrail, etc should be included when roads are built up. 
 
The PDT discussed this and recommended the number of delineators be increased in areas near 
water, as was done on Phase I, although all details will not be determined until final design.  On 
Phase 1 project delineators were in place every 200 feet and were offset on each side of the road 
so there was delineation every 100 feet.  New striping will also provide positive delineation.  The 
ND DOT confirmed they increased delineators spacing to every 1/10th mile on elevated sections 
of road. Clarence Green, Director of Tribal Roads, has agreed to review the Phase 1 design with 
tribal members.  The FHWA does not recommend guardrail in these sections due to concerns 
with drifting snow and subsequent icing.  Also, the final slopes for RAADs will be 4H:1V which 
are considered recoverable in conformance with the AASHTO Roadside Design Guide.  This 
means that a vehicle that leaves the road can get back on the road. 
 
21. Was Phase I work included in the total costs given for the project? 
 
No, the EA includes only Phase II costs. 
 
22. On the Project Zones map, Zone 3 does not go far enough North to BIA  6 
 
This will be corrected in the EA. 
 
23. Devils Lake dike is increasing flooding on the Tribal land, putting more burden on the Tribe. 
 
This comment is outside the scope of this project.  However, it may be noted that a USACE study 
looked at the change in stillwater elevation at 1447 feet based on a reduction in storage due to 
the City of Devils Lake levees.  That study found that the levees resulted in a 0.29 foot rise in the 
rest of the lake and that the RAADs project resulted in a 0.23 foot rise in the rest of the lake.  
Essentially, the effects on the Lake elevation are similar for both projects. 
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24. FHWA should ensure that tribal and individual property interests in trust lands are protected 
when flooded and that the Tribe's reservation boundary is protected.  How immediate would 
inundation of tribal land be?  Would property owners retain ownership of the property.  How 
would inundation that is not "immediate" affect Tribal trust assets? 
 
SLN retains ownership of Tribal lands that are inundated.  Allotted Trust lands will be converted 
to Tribal Trust lands.  The timing of the inundation is not known at this time.  Inundation due to 
equalization will occur during construction, after any relocations or other mitigation has been 
completed.  Inundation occurring at a later date due to rising lake waters is briefly described in 
the EA under the subsections “Effects Due to Rising Lake Waters” under each resource.  In the 
event that any controlled inundation is needed for existing levees, that action will take place at 
an unknown future date and is not a part of this project.   The project will have no effect on the 
Tribe’s reservation boundary. 
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Responses to the Spirit Lake Nation Tribal Tax Department 
 
All vendors, businesses, contractors, and sub-contractors are required to be licensed prior to the 
onset of any work or company related activity. (ie: conducted on the SLN). License requirement 
includes business related activity pertaining to Tribal, Federal, and State projects or business 
activity. 
 
4% Material tax on all materials incorporated into a project or products purchased for project. 
 
Table 1-1 SLN Business License:  A tax that ensures the contractor has coordinated with SLN 
regarding TERO. This is incorrect the Tax Department is a separate department from TERO. 
 
FHWA will consult with the Tribal Tax Department regarding tax and license information. 
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Chapter 8 – List of Preparers 
 

Central Federal Lands Highway Division 
Federal Highway Administration 

Name Title: Responsibilities Education Experience 
Gary Strike, P.E. Project Manager: Reviewed 

document. 
B.S. Civil Engineering 13 years 

Jennifer Corwin Senior Environment Technical 
Specialist: Co-authored all 
chapters of the document.  
Production and oversight of 
entire document including 
appendices. 

B.A. Anthropology 
M.A. Philosophy 

16 years 

Teresa Engles Environmental Protection 
Specialist: Co-authored Chapters 
1 and 3 (co-author) of the 
document.  Prepared Social, 
Economic, and Visual Sections of 
the document. 

B.A. Biology w/minor in 
Economics 
M.A. International 
Relations 

7 years 

Stephanie Popiel Environmental Engineer: 
Authored Section 4(f). 

B.S. Civil Engineering 10 years 

Melissa Schnier Environmental Biologist: Co-
authored all chapters of the 
document.  Responsible for the 
Wetlands, Threatened and 
Endangered Species, Hazardous 
Materials, Cultural Resources, 
Floodplains, and Water Quality 
Sections of the document. 
Responsible for delivery of final 
document and FONSI. 

B.S. Wildlife Biology 
M.S. Fisheries Science 

5 years 



 

Devils Lake, North Dakota RAADs Finding of No Significant Impact 214 

This page left intentionally blank. 



 

Devils Lake, North Dakota RAADs Finding of No Significant Impact 215 

Chapter 9 – References 
Benson County, Ramsey County, Spirit Lake Nation.  2005.  Action Plan, Devils Lake Area 

Roads Acting as Dikes.  March. 
Bicknell, Bill.  2007.  Biologist for United States Fish and Wildlife Service.  Biological 

Resources meeting with FHWA. April 5. 
Borchert, Jeani.  2006.  ND DOT archaeologist.  Discussion with Jennifer Corwin, FHWA. 

December 13. 
Brinson, M.M.  1993.  A hydrogeomorphic classification of wetlands.  USACE Waterways 

Experiment Station.  Wetlands Research Program, Technical Report WRP-DE-4. 
Bureau of Reclamation (BOR).  1999.  The Suitability of Existing Road Embankments as Water 

Barriers.  November 29. 
Center for Plant Conservation (CPC).  2007.  CPC National Collection Plant Profile for 

Platanthera praeclara.  Available at: 
<http://www.centerforplantconservation.org/ASP/CPC_ViewProfile.asp?CPCNum=9293
>.  Accessed 11/27/2006. 

Cimarosti, Dan.  2006.  USACE Regulatory Branch Chief.  Meeting Notes with USACE and 
EPA.  December 7. 

Cowardin, L. M., V. Carter, F. C. Golet, and E. T. LaRoe.  1979.  Classification of wetlands and 
deepwater habitats of the United States.  U.S. Fish and Wildlife Service, Office of 
Biological Services Program.  FWS/OBS-79/31. 

Devils Lake Basin Joint Water Resource Board (DLBJWRB) and North Dakota State Water 
Commission.  2006.  Devils Lake Basin Water Management Plan. 

ERO Resources Corporation.  2006.  Devils Lake Wetland Delineation Report.  Phase II.  ND 
ERFO 1 (992).  Prepared for Federal Highway Administration.  

ERO Resources Corporation.  2007a.  Devils Lake Biological Assessment and Report.  Phase II.  
ND ERFO 1 (992).  Prepared for Federal Highway Administration.  

ERO Resources Corporation.  2007b.  Devils Lake Cultural Resources Survey Report.  Phase II.  
ND ERFO 1 (992).  Prepared for Federal Highway Administration.  

ERO Resources Corporation.  2007c.  Devils Lake Transaction Screen Report.  Phase II.  ND 
ERFO 1 (992).  Prepared for Federal Highway Administration.  

ERO Resources Corporation.  2007d.  Devils Lake Wetland Delineation Report.  Phase IIB.  ND 
ERFO 1 (992).  Prepared for Federal Highway Administration.  

ERO Resources Corporation.  2007e.  Devils Lake Biological Assessment and Report.  Phase 
IIB.  ND ERFO 1 (992).  Prepared for Federal Highway Administration.  

ERO Resources Corporation.  2007f.  Devils Lake Cultural Resources Survey Report.  Phase IIB.  
ND ERFO 1 (992).  Prepared for Federal Highway Administration.  

ERO Resources Corporation.  2007g.  Devils Lake Transaction Screen Report.  Phase IIB.  ND 
ERFO 1 (992).  Prepared for Federal Highway Administration.  

ERO Resources Corporation.  2007h.  Devils Lake Wetland Delineation Report.  Phase IIC.  ND 
ERFO 1 (992).  Prepared for Federal Highway Administration.  

ERO Resources Corporation.  2007i.  Devils Lake Biological Assessment and Report.  Phase 
IIC.  ND ERFO 1 (992).  Prepared for Federal Highway Administration.  

Federal Emergency Management Agency (FEMA).  2002.  Special Report:  Roads as Dikes, 
Devils Lake Basin, North Dakota Options for Resolution.  FEMA, Washington, DC.  
July.  



 

Devils Lake, North Dakota RAADs Finding of No Significant Impact 216 

FEMA.  2006.  Final Programmatic Environmental Assessment, Devils Lake Region, North 
Dakota.  U.S. Department of Homeland Security, Denver, Colorado.  May 11. 

FHWA.  2007a.  Effects of Roads Acting as Dams and Levees on Devils Lake Water Surface 
Elevation Technical Memorandum.  FHWA, Lakewood, Colorado.  April 12.  

FHWA.  2007b.  Socio-Economic Study of the Devils Lake Project Area.  FHWA, Lakewood, 
Colorado. 

Interagency Task Force.  2000.  Report Addressing the Current and Future Surface 
Transportation System in the Devils Lake Regions of North Dakota.  FHWA, Bismarck, 
North Dakota.  May. 

Jackson, M. and C. Kordecki.  2003.  Camp Grafton North 2001 Archaeological Survey, Ramsey 
County, North Dakota. 

Montana Department of Transportation.  1996.  Montana wetland field evaluation form and 
instructions.  Helena, Montana.  

National Oceanic and Atmospheric Administration (NOAA).  2007.  NOAA's National Weather 
Service Weather Forecast Office, Grand Forks, North Dakota.  Available at: 
<http://www.crh.noaa.gov/fgf/scripts/localdata.php?loc=appahps&data=lpodvl>.  
Accessed February 9. 

North Dakota Department of Transportation (NDDOT).  2001.  Rising Water in the Devils Lake 
Basin (Impacts on Transportation).  NDDOT, Bismarck, North Dakota.  July 

NDDOT.  2004.  Revised Environmental Assessment and Final Section 4(f) Evaluation, US 281 
from South of Minnewaukan to Maza, North Dakota.  NDDOT, Bismarck, North Dakota.  
March. 

NDDOT.  2007.  2008-2011 Statewide Transportation Improvement Program.  Available at : 
<http://www.dot.nd.gov/business/business.htm>. 

North Dakota Game and Fish (NDGF).  2004.  North Dakota’s Comprehensive Wildlife 
Conservation Strategy.  North Dakota Game and Fish Department, Bismarck, North 
Dakota.  Available at: 
<http://gf.nd.gov/conservation/levels-list.html> (accessed November 17, 2006). 

North Dakota Parks and Recreation Department (NDPRD).  2007.  North Dakota Natural 
Heritage Inventory.  Map Created October 2006 (Figure 2). 

North Dakota State Water Commission (NDSWC).  2007.  Devils Lake Flooding: Background.  
Available at: 
<http://www.swc.state.nd.us/4dlink9/4dcgi/GetSubCategoryRecord/Devils%20Lake%20
Flooding/Background>. 

Osborne, L.F.  2000.  Impacts of Regional Climate Variability in the Red River of the North 
Basin.  University of North Dakota Regional Weather Information Center Report No. 
2000-1. 

Tabor, Steve.  2007.  Lieutenant Colonel and Director of Camp Grafton Facilities Engineering.  
E-mail communication with Jennifer Corwin, FHWA.  May 4. 

Tribune.  2006.  The Bismarck Tribune.Com online newspaper article:  Great Spring for 
Tracking Whooping Cranes in N.D.  Available at: 
<http://www.bismarcktribune.com/articles/2006/05/09/news/local/114380.txt>.  
Accessed November 17. 

United States Army Corps of Engineers (USACE).  2003.  Devils Lake North Dakota Integrated 
Planning Report and Final Environmental Impact Statement.  April.   



 

Devils Lake, North Dakota RAADs Finding of No Significant Impact 217 

USACE.  2007.  Hydraulics and Hydrology Design Criteria Memorandum: HHDCM.  
Hydraulics and Hydrology Dam Safety Analysis.  February 28. 

United States Congress (U.S. Congress).  U.S. Senate.  Committee on Environment and Public 
Works.  1997.  On a Proposed Flood Control Project at Devils Lake, North Dakota.  
105th Congress.  October 23. 

United States Fish and Wildlife Service (USFWS).  2002.  Final Environmental Assessment, 
Proposal of Critical Habitat for the Northern Great Plains Breeding Population of Piping 
Plovers (Charadrius melodus).  Prepared by U.S. Fish and Wildlife Service South Dakota 
Ecological Services Field Office Pierre, SD. 

USFWS.  2003.  Gray Wolf Fact Sheet, State Field Office, Bismarck, ND.    
USFWS.  2007a.  Threatened and Endangered Species System (TESS).  Available at: 

<http://ecos.fws.gov/tess_public/StateListingAndOccurrence.do?state=ND>. 
USFWS.  2007b.  Gray Wolves in the Northern Rocky Mountains.  Available at: 

<http://www.fws.gov/mountain-prairie/species/mammals/wolf/>.  Accessed November 
27, 2006. 

United States Geological Survey (USGS).  2000a.  Climatology and Potential Effects of an 
Emergency Outlet Devils Lake Basin, North Dakota.  USGS Fact Sheet FS-089-00.  
June. 

USGS.  2000b.  Climatology, Hydrology, and Simulation of an Emergency Outlet, Devils Lake 
Basin, North Dakota.  USGS Water-Resources Investigations Report 00-4174.  August. 

USGS.  2002.  Simulation of a Proposed Emergency Outlet from Devils Lake, North Dakota.  
USGS Water-Resources Investigations Report 02-4042, Bismarck, North Dakota. 

USGS.  2007a.  Northern Prairie Wildlife Research Center (NPWRC) Database.  January 23.  
Available at: 
<http://www.npwrc.usgs.gov/resource/wildlife/endanger/index.htm>. 

USGS.  2007b.  North Dakota Water Science Center.  Devils Lake Basin, Water Data.  Available 
at: 
<http://nd.water.usgs.gov/devilslake/data/data.html>.  Accessed August 7. 

USGS.  2007c.  Devils Lake and Stump Lake elevation-area-volume table.  Available at: 
<http://nd.water.usgs.gov/devilslake/pdf/elevation-area-volume.pdf>.  Accessed August 
7. 



 

Devils Lake, North Dakota RAADs Finding of No Significant Impact 218 

This page left intentionally blank. 




